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Rule 203.20 provides that: “All participants in settlement conferences shall treat
discussions at settlement conferences as confidential and shall not disclose the contents of such
discussions to third parties or seek to introduce them into evidence.” The settlement offers made,
and Staff’s responses to them, occurred at the Commission’s direction as part of the prehearing
conference. It is entirely inappropriate to introduce such information into the record and request
that the Commission “instruct its Staff to reconsider”. This rule is critical because, if the
Commission allowed the Consumer Advocate to introduce settlement discussions into the record,
parties would be unable to freely express their positions and concerns to resolve cases. Lakes
Region therefore requests that the Commission disregard the Consumer Advocate’s clarification
as required by Rule 203.20 and give it no weight.

Lastly, turning briefly to the merits, the Consumer Advocate acknowledges that a
rulemaking proceeding is within the Commission’s authority. Clarification, Page 1 (“we do not
contend that the Commission lacks authority to amend Part Puc 610 of the Commission’s rules
... Nor do we contend it would be impermissible for the Commission to reexamine the “generic
return on equity” formula presently contained in Rule Puc 610.03.”). Lakes Region therefore
considers this aspects of the Consumer Advocate’s Motion to Dismiss to be withdrawn.

Concerning declaratory rulings, the Consumer Advocate offers citations to ten dockets
which it explains represent “every example occurring over the past 15 years in which the
Commission has granted declaratory relief on a fully litigated basis™. This information is
immaterial. What the Commission may or may not have done in prior proceedings has no
bearing on what it is authorized to do in this case. Appeal of Monsieur Henri Wines, 128 N.H.
191, 194 (1986) quoting In re Jack O'Lantern, Inc., 118 N.H. 445, 448 (1978) (*an agency may
not add to, change, or modify statutory law ... through case-by-case adjudication.”). While prior
decisions are not controlling, Lakes Region notes that the Office of the Consumer Advocate has
requested broad, declaratory relief in other proceedings. For example, in Order No. 24,331
(2004) the Consumer Advocate sought a declaratory ruling requiring that a credit be applied to
all utility customers. In Docket No. 18 — 001, the Consumer Advocate sought “a calculation of
the change in tax liability the utility will experience as a result of the Tax Cuts and Jobs Act and
come forward with a proposal for passing the relevant savings on to customers.”’

RSA 541-A:1, V, authorizes the Commission to issue declaratory rulings as to the
“specific applicability” of its governing statutes. The “specific applicability” means more than
just a determination of whether a statute applies or does not apply. For example, in the case /n re
Maxi Drug, Inc, 154 N.H. 651, 654 (2006), the Supreme Court reviewed a petition for a
declaratory ruling that: “(1) DHHS's recoupment procedure violated federal and state law; (2)
the monies DHHS recovered were owed to the petitioners; and (3) DHHS would not institute
any similar recovery procedures in the future.” The Supreme Court’s decision states that it

' The Consumer Advocate commenced Docket No. 18 - 001 as a complaint. However, complaints address only past
events or charges. RSA 365:]1 (“any thing or act claimed to have been done or to have been omitted”™). The
Commission recognized that its authority is much broader (Note 3) and it opened an investigation to determine “how
the 2017 Tax Act ... will affect the expenses of each of the New Hampshire public utilities. If the changes in the tax
laws will reduce the tax obligations and increase the net incomes..., it will then be necessary to determine how those
reduced obligations should be reflected in rates.” Order No. 26,096, Page 2. For all legal purposes, this
Commission exercised its broad authority to investigate utilities and issue declaratory orders.
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“ordered the commissioner to issue a declaratory ruling” on those questions. Jd., 154 N.H. at
655.

The joint petitioners, like those in Maxi Drug, seek a declaratory ruling on the “specific
applicability” of statutory requirements to their unique circumstances. To construe the statute as
the Consumer Advocate suggests would render declaratory rulings meaningless when the law
requires that government be “accountable and responsive” (N.H. Const. Part I, Art. 8) and
provide “a certain remedy, by having recourse to the laws ... completely, and without any denial;
promptly, and without delay; conformably to the laws.” (N.H. Const. Pt. I, Art. 14). For these
and other good reasons in the record, Lakes Region requests that the Commission give the
Consumer Advocate’s clarification no weight and deny the Motion to Dismiss by secretarial
letter. This will allow the parties to agree upon a procedural schedule in an appropriate
proceeding.

If you have any questions, please contact me.

Very truly you?:,

Justin C. Richardson
jrichardson(@uptonhatfield.com

cc: Official service list in Docket No. 18 — 026



